Jonah & White [2011] FamCA 221, Murphy J
Summary
The sole issue in this case was whether there had been a de facto relationship between the parties.

His Honour found [para 67] that ‘absent from the relationship … was the “merger of two lives into one”, or  the “coupledom” as earlier referred to’, and thus that there was no de facto relationship.

Factors pointing to the relationship being a de facto relationship [para 68]:

· the long-standing nature of the relationship (17 years)

· the parties maintained a consistent sexual relationship

· the sexual relationship was exclusive of other partners, apart from the respondent maintaining a relationship with his wife and having “a few one night stands”

· the respondent financially supported the applicant for a number of years (up to $3000 per month for 11 years)

· the respondent contributed financially (a lump sum of $24 000) to the applicant’s home 

Factors indicating there was no de facto relationship [para 69]: 
“…
· Each of the parties kept and maintained a household distinct from the other; 

· In the respondent’s case, that household involved the maintenance of family relationships, including the support of children; 

· The evidence does not reveal any relationship, or any intended relationship, between the applicant and the respondent’s children who, it ought be observed, were relatively young when the relationship commenced; 

· The relationship between the applicant and the respondent was clandestine and the time spent between the parties was spent (on either party’s case) very much together, as distinct from time spent socialising as a couple; 

· I accept the respondent’s evidence that he continued to emphasise the limits of the relationship with the applicant and, in particular, I accept his evidence to the effect that, he told the applicant that, if circumstances ever required him to “make a choice”, he would “choose” his wife and family over the applicant; 

· Despite the regular monthly payments and the payment of $24,000 earlier referred to, the parties maintained no joint bank account; engaged in no joint investments together; and acquired, or maintained, property in their own individual names; 

· The parties rarely mixed with each other’s friends. In that respect the evidence of the applicant’s witnesses – Ms R, Ms H and Ms W – is indicative of very little contact between the respondent and each of them. Ms R said she had never met the respondent, but had spoken to him on the phone. Ms H said her dealings with the respondent were “very limited”. Ms W said she met the respondent “only once”; 

· The respondent ran what seems to have been a successful business, in which for some (early) years, the applicant was employed, but the parties did not mix with the respondent’s business associates. After the applicant’s employment with that business had ceased she had no involvement with it at all; 

· There was virtually no involvement by the respondent in the applicant’s life in Brisbane (where she lived between about 1996 and 2006), and virtually no involvement by the respondent in the applicant’s life in S where she has resided since 2006. (I accept the respondent’s evidence that he has visited S on only three occasions); 

· The respondent accepted that he hoped that the relationship with the applicant was permanent, but, I accept, he made plain its nature as he perceived it. It was put by Mr Galloway to the respondent that the parties were in a long-term relationship to which the respondent replied “we were in a relationship; we were having an affair”; 

· There was very little time spent by the applicant and the respondent with the applicant’s family. I regard the evidence of the respondent, when he said to the applicant’s mother that their relationship “was not an adventure” as being more reliable than the evidence contained at paragraphs 36 and 37 of the applicant’s affidavit. But, in any event, I do not consider that the evidence contained in those paragraphs is indicative of the “coupledom” or “merger” to which I have earlier referred; 

· Despite (or, perhaps, because of) the evidence filed by friends of the applicant in support of her case, I do not accept that the applicant and respondent had a “reputation” as a couple; indeed, there was, on the evidence before me, very few public aspects to their relationship.  ”

Notion of ‘coupledom’

 [para 60] ‘In my opinion, the key to that definition [of being in a defacto relationship] is the manifestation of a relationship where “the parties have so merged their lives that they were, for all practical purposes, ‘living together’ as a couple on a genuine domestic basis”. It is the manifestation of “coupledom”, which involves the merger of two lives as just described, that is the core of a de facto relationship as defined and to which each of the statutory factors (and others that might apply to a particular relationship) are directed.’
[para 66] ‘The issue, as it seems to me, is the nature of the union rather than how it manifests itself in quantities of joint time. It is the nature of the union – the merger of two individual lives into life as a couple – that lies at the heart of the statutory considerations and the non-exhaustive nature of them and, in turn, a finding that there is a “de facto relationship”.’
Maintenance of separate residences may be consistent with ‘coupledom’
[para 65] ‘It seems to me to be clearly established by authority that the fact that, for example, the parties live in the same residence, for only a small part of each week does not exclude the possibility that they are “living together as a couple on a genuine domestic basis” or that the maintenance of separate residences is necessarily inconsistent with parties having a de facto relationship. So much is, in my view, clear from the statutory recognition that parties to a relationship can be married but also be in a de facto relationship.’
